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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA, et al.
Plaintiffs,
V. Case No. 4:05-cv-00329-GKF-PJC

TYSON FOODS, INC,, et al.

Defendants.

N N N N N N N N N N

DEFENDANTS JOINT MOTION IN LIMINE TO EXCLUDE EVIDENCE OF
DEFENDANTS ALLEGED WASTE WATER TREATMENT PLANT DISCHARGES
AND INTEGRATED BRIEF IN SUPPORT

Defendants respectfully move in limine under Federal Rules of Evidence 402 and 403 to
exclude evidence quantifying or attributing waste water treatment plant (“WWTP”) dischargesin
the IRW to any Defendant.

BACKGROUND

Plaintiffs Second Amended Complaint alleges that Defendants have polluted the Illinois
River Watershed (“IRW”) through surface-water runoff from fields that have been fertilized with
poultry litter. Defendants previously sought to dismiss this action, arguing that the Clean Water
Act preempts these claims. See Tyson Foods, Inc.’s Motion to Dismiss Counts 4-10 of the First
Amended Complaint, Dkt. No. 66; Peterson Farms, Inc’s Motion to Dismiss or, in the
Alternative, Motion to Stay Proceedings Pending Appropriate Regulatory Action, Dkt. No. 75.
Asthis Court knows, the Clean Water Act provides a comprehensive system whereby pollution
from “point sources” such as WWTPs are regulated and permitted. Indeed, WWTP dischargesin
Oklahoma and Arkansas are expressly authorized by National Pollutant Discharge Elimination

System (“NPDES’) permitsin accordance with state law. See 27A Okla. Stat. § 2-6-401, et seq;
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Ark. Code Ann. 8§ 8-5-201; see also Dkt. No. 2069 at 13-14 149-53 (documenting state-
authorized phosphorus discharges from Oklahoma WWTPs). The WWTPs in the IRW are not
owned by Defendants, but are municipal or county waste water treatment plants that aggregate
the wastewater of the community and discharge it into surface streams pursuant to state-issued
permits governing their discharges. See Ex. A. at 28-31. It iswell established that persons
cannot be held liable for WWTP discharges authorized by and performed in accordance with the
law. See, e.g., Carson Harbor Village, Ltd. v. Unocal Corp., 270 F.3d 863, 869-70, 838 (9th Cir.
2001) (“Because [plaintiff] failed to show that the [utilities] violated the NPDES permits ... any
pollutants discharged into the storm water were permissible.”); see also Dkt. No. 2033 at 17-20
(May 11, 2009); Dkt. No. 2055 at 13-19 (May 15, 2009); Dkt. No. 2057 at 16-22 (May 18,
2009); Dkt. No. 2166 at 1-7 (June 5, 2009).

Plaintiffs avoided Defendants' motions to dismiss based on Clean Water Act preemption
by asserting that their claimsin this case have nothing to do with point-source discharges under
the Clean Water Act, but rather address “non-point” runoff of surface waters. See, e.g.,
Plaintiff’ s Response in Opposition to “ Peterson Farms, Inc’s Motion to Dismiss or, in the
Alternative, Motion to Stay Proceedings Pending Appropriate Regulatory Action” , Dkt No. 134
at 10, 13 (explaining that Plaintiffs claims are based solely on alleged pollution from non-point
sources, and therefore are not preempted by the Clean Water Act’s express permitting for point
source discharges); State of Oklahoma’s Memorandum in Opposition to Tyson Foods, Inc.’s
Motion to Dismiss Counts 4-10 of the First Amended Complaint, Dkt. No. 129, at 5-6, 10-22
(same)).

Since that time, the evidence in the case has revealed that a significant portion of the
nutrients and bacteriain the IRW come from WWTPs, including materials that are deposited into

the stream bed during low-flow periods and then resuspended in the water column during periods
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of high water flow. Because this evidence contradicts Plaintiffs’ claims, Defendants anticipate
that Plaintiffs will attempt to introduce evidence at trial to blame the Defendants' corporate and
meat-processing operations (not poultry litter used as a fertilizer) for the contributions of
phosphorus and bacteriafrom WWTPs. For example, in Plaintiffs’ expert report entitled,
Poultry Waste Generation and Land Application in the Illinois River Water shed and Phosphorus
Loads to the lllinois River Watershed Streams, Expert Report of Bernard Engel for the State of
Oklahoma (May 22, 2008) (“Engel Report”) (Ex. A), Dr. Engel asserts that “defendants
processing facilities discharge a significant amount of [phosphorus] to WWTPs and thus
contribute to point [phosphorus|] sources withinthe IRW.” Id. at 28-31. In support of this
contention, the Engel Report quantifiesindividual industrial phosphorus (P) dischargesto the
Springfield WWTP (one of 14 WWTPsidentified by Engel), highlighting discharges from
industrial facilities operated by certain Defendants. Seeid. at 30, Table 6.4 (“P Dischargesto
Springdale WWTP from Industrial Sources’). Based on the data set forth in the report, Engel
opines that “[t]he defendants make a substantial contribution to point source P discharges from
the Springdale WWTP ... [and] [t]he defendants’ portion of P discharges through the Springdale
WWTP represents a substantial amount of WWTP P dischargesinto IRW rivers and Lake
Tenkiller.” 1d. at 30-31."

Asthis Court is aware, the total amount of WWTP phosphorus discharges to streams or
rivers within the IRW isrelevant in this matter because WWTP phosphorus discharges represent

one of many alternate sources of phosphorus and bacteriain the IRW that Plaintiffs have not

! Plaintiffs have designated this same evidence for admission at trial. See, e.g., Dkt. No. 2303-2
at 35, 42 (July 1, 2009) (Exhibits 1068-1069, 1243-1246). In addition to the reasons stated in
this motion, this evidence should be excluded because Defendants were deprived of a meaningful
opportunity to respond. As noted above, Plaintiffs produced this allegation with their expert
reports (not in their complaint), and thus Defendants did not have notice and an opportunity to
conduct discovery on the contributors to municipa wastewater.
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accounted for in their causation analysis. See Ex. B at 2-3 to 2-4 (“There are many contributors
of phosphorusto the lllinois River and Lake Tenkiller.”); id. at 2-32 to 2-37 (* Wastewater
treatment plants appear to be the most important source of bioavailable phosphorus to the
system.”); Ex. C at 29-37 (“Effluent and drainage water from urban areas in general, and
municipal waste water treatment plantsin particular, are major sources of P to surface watersin
the IRW.”); Attorney General of the State of Oklahoma v. Tyson Foods, No. 08-5154, Slip Op. at
12-15 (10th Cir. May 13, 2009) (* Oklahoma’ sinability to [link land-applied poultry litter and the
bacteriain the IRW] meant that it could not establish that poultry litter may be arisk of harmin
the IRW waterways. ... [T]he district court found that the bacteriain the IRW might be caused
by any number of contributors, and that Oklahoma, by failing to account for alternative bacteria
contributors, had failed to establish that poultry litter was one of those sources.... Thus, we find
no abuse of discretion.”).

But, while the existence, amount and nature of state-authorized WWTP dischargesin the
IRW are relevant to show that Plaintiffs have once again blamed poultry litter to the exclusion of
ahost of other contributors, Plaintiffs are estopped from attempting to base their claims on any
allegation or evidence that Defendants are responsible for point source discharges. Plaintiffs
claims are premised solely on Defendants’ alleged non-point source discharges arising from the
land application of poultry litter—not point source WWTP phosphorus discharges. See Second
Amended Complaint, Dkt. No. 1215 at 147-63 (July 16, 2007). Seeid. Plaintiffs cannot have it
both ways. Plaintiffs avoided dismissal by disavowing any reliance on point source
contributions, including WWTP discharges. Now that the evidence shows WWTPs are the
primary source of the problems Plaintiffs allege, Plaintiffs cannot attempt to blame poultry for
the WWTPs, aswell. Plaintiffs introduction of such dataisimproper and flatly prohibited by

the rules of evidence, as the proposed reference to any Defendant’ s contribution to WWTP

Page 4 of 17



Case 4:05-cv-00329-GKF-PJC  Document 2421 Filed in USDC ND/OK on 08/05/2009 Page 5 of 17

phosphorus discharges has no probative value to the claimsin Plaintiffs' complaint, is
misleading, and would serve only to prejudice Defendants and confuse or delay resolution of the
actual issuesin dispute. Accordingly, the Court should exclude the proposed evidence under
Rules 402 and 403.

ARGUMENT

|. EVIDENCE REGARDING THE CONTRIBUTION OF WWTP DISCHARGESBY
ANY DEFENDANT SHOULD BE EXCLUDED UNDER FRE 402 & 403

Federal Rule of Evidence 402 mandates that “[€]vidence which is not relevant is not
admissible.” Fed. R. Evid. 402. Federal Rule of Evidence 401 defines “relevant evidence’ as:
[E]vidence having any tendency to make the existence of any fact that is of consequence

to the determination of the action more probable or |ess probable than it would be without
the evidence.

Fed. R. Evid. 401. Pursuant to a separate analysis, Federal Rule of Evidence 403 provides that:
Although relevant, evidence may be excluded if its probative value is substantially
outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the

jury, or by considerations of undue delay, waste of time, or needless presentation of
cumulative evidence.

Fed. R. Evid. 403. The question of relevancy and the task of balancing the probative value of
evidence against the dangers of unfair prejudice, confusion and other considerations are matters
for the discretion of thetrial court. See Averitt v. Southland Motor Inn, 720 F.2d 1178, 1181
(20th Cir. 1983); Rigby v. Beech Aircraft Co., 548 F.2d 288, 293 (10th Cir. 1977). In the present
matter, the Court should exercise its discretion to exclude any evidence regarding the
contributions of any Defendant to WWTP dischargesin the IRW. To do otherwise would re-
insert issues of Clean Water Act preemption into the case and would result in substantial
confusion about whether WWTP discharges can be considered as a basis for decision in this

case, which they cannot.
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A. Exclusion IsProper Under FRE 402 Because the Evidence I s Not Relevant

Evidence of Defendants contributions to WWTP dischargesin the IRW is not relevant to
any aspect of the present litigation. Plaintiffs' claims are based entirely on alleged non-point
source discharges arising from the land application of poultry litter. See SAC {147-63; supra at
3-4. Asaresult, Defendants’ liability cannot be premised upon any contribution to state-
authorized WWTP phosphorus discharges.

Moreover, although the contribution from WWTP phosphorus discharges to streams or
riversin the IRW isrelevant to show that Plaintiffs cannot establish alink between phosphorus
in the IRW and poultry litter applied to fields, Defendants” alleged contribution to WWTP
phosphorus discharges from meat-processing plantsisimmaterial to thisanaysis. The
contribution of WWTPs to the watershed has been an issue throughout this case because it shows
that the problems Plaintiffs allege are not caused by poultry litter spread on fields. Plaintiffs
have asserted no claim based on an allegation that Defendants’ meat-production factories
contribute phosphorus to WWTPs. Allowing asidetrial on whether, and to what extent, poultry
processing plants account for a portion of the phosphorus that goes into municipal wastewater
systems will delay and confuse the trial without shedding any light on the allegations set forth in
the Second Amended Complaint. Because Defendants contributions do not have “any tendency
to make the existence of any fact that is of consequence to the determination of the action more
probable or less probable than it would be without the evidence,” Fed. R. Evid. 401, the
proffered evidence must be excluded under Rule 402. See Fed. R. Evid. 402 (“Evidence which is
not relevant is not admissible.”).

B. Exclusion IsProper Under FRE 403 Because the Evidence s Preudicial,
Misleading and Confuses the I ssues Without Providing Any Probative Value

As detailed supra, the attribution of specific amounts of WWTP discharges to Defendants
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is not relevant to any aspect of Plaintiffs’ claims, and lacks any probative value. In contrast, the
evidence is clearly misleading and unfairly prejudicial to Defendants. By blaming the WWTP
phosphorus discharges on Defendants, Plaintiffs imply that their failure to account for this
aternate (and in fact most significant) source of phosphorusin the IRW is somehow harmless
and that some aspect of Defendants’ operations are really to blame even if it turns out that
poultry litter is not the source of the problems Plaintiffsallege. Yet, in reality, the source of the
state-authorized WWTP discharges is immaterial to establishing any link between phosphorusin
the IRW and phosphorus compounds found in poultry litter.

Moreover, if such evidence were admitted, the proceedings would likely devolveinto a
mini-trial regarding Defendants” alleged contributions to WWTP discharges—particularly given
that the discharges are authorized by and performed in compliance with NPDES under
Oklahoma and Arkansas law. Such aresult confuses the issues actually in dispute, uselessly
delaysthetrial, and is to be avoided in accordance with Rule 403. See, e.g., Unit Drilling Co. v.
Enron Qil & Gas Co., 108 F.3d 1186, 1194 (10th Cir. 1997) (affirming exclusion of evidence of
“limited” probative value that “could have lead to aside tria that would distract the jury from
the main issuesin the case”); United Satesv. Talamante, 981 F.2d 1153, 1156 & n.5 (10th Cir.
1992) (supporting exclusion of evidence that would “lead to collateral mini trials’).

In the present circumstances, the lack of any probative value is clearly and “ substantially
outweighed by the danger of” misleading the trier of fact, unfair prejudice, confusion of the
issues, and considerations of undue delay. Fed. R. Evid. 403. Asaresult, the proposed evidence
should be excluded under Rule 403.

CONCLUSION

For the foregoing reasons, the Court should grant Defendants' motion in limine to

exclude evidence quantifying or attributing the contribution of WWTP discharges in the IRW by
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any defendant.
Respectfully submitted,

BY: /s Jay T. Jorgensen
Thomas C. Green
Mark D. Hopson
Jay T. Jorgensen
Gordon D. Todd
SIDLEY AUSTINLLP
1501 K Street, N.W.
Washington, D.C. 20005-1401
Telephone: (202) 736-8000
Facsimile: (202) 736-8711

-and-

Robert W. George

Vice President & Associate General Counsel
Tyson Foods, Inc.

Bryan Burns

Timothy T. Jones

2210 West Oaklawn Drive

Springdale, Ark. 72764

Telephone: (479) 290-4076

Facsimile: (479) 290-7967

-and-

Michad R. Bond

KuTAak Rock LLP

Suite 400

234 East Millsap Road
Fayetteville, AR 72703-4099
Telephone: (479) 973-4200
Facsimile: (479) 973-0007

-and-

Patrick M. Ryan, OBA # 7864
Stephen L. Jantzen, OBA # 16247
RYAN, WHALEY & COLDIRON, P.C.
119 N. Robinson

900 Robinson Renaissance
Oklahoma City, OK 73102
Telephone: (405) 239-6040
Facsimile: (405) 239-6766

ATTORNEYSFOR TYSON FOODS, INC,;
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TYSON POULTRY, INC.; TYSON
CHICKEN, INC; AND COBB-VANTRESS,
INC.

BY: /s/James M. Graves

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

Woodson W. Bassett |11

Gary V. Weeks

James M. Graves

K.C. Dupps Tucker

BASSETT LAW FIRM

P.O. Box 3618

Fayetteville, AR 72702-3618
Telephone: (479) 521-9996
Facsimile: (479) 521-9600

-and-

Randall E. Rose, OBA #7753
George W. Owens

OWENS LAW FirMm, P.C.

234 W. 13" Street

Tulsa, OK 74119

Telephone: (918) 587-0021
Facsimile: (918) 587-6111

ATTORNEYSFOR GEORGE'’S, INC. AND
GEORGE'SFARMS, INC.

BY: /s/ A. Scott McDanigl

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

A. Scott McDaniel, OBA #16460
Nicole M. Longwell, OBA #18771
Philip D. Hixon, OBA #19121
McDANIEL, HIXON, LONGWELL

& ACORD, PLLC
320 South Boston Ave., Ste. 700
Tulsa, OK 74103
Telephone: (918) 382-9200
Facsimile: (918) 382-9282

-and-

Sherry P. Bartley
MITCHELL, WILLIAMS, SELIG,
GATES & WOODYARD, PLLC
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425 W. Capitol Avenue, Suite 1800
Little Rock, AR 72201

Telephone: (501) 688-8800
Facsimile: (501) 688-8807

ATTORNEYSFOR PETERSON
FARMS, INC.

BY: /¢ JohnR. Elrod

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

John R. Elrod

Vicki Bronson, OBA #20574
P. Joshua Wisley

CONNER & WINTERS, L.L.P.
211 East Dickson Street
Fayetteville, AR 72701
Telephone: (479) 582-5711
Facsimile: (479) 587-1426

-and-

Bruce W. Freeman

D. Richard Funk

CONNER & WINTERS, L.L.P.
4000 One Williams Center
Tulsa, OK 74172
Telephone: (918) 586-5711
Facsimile: (918) 586-8553

ATTORNEYSFOR SIMMONS FOODS,
INC.

BY: /s Robert P. Redemann

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)
Robert P. Redemann, OBA #7454
PERRINE, MCGIVERN, REDEMANN,
REID, BERRY & TAYLOR, P.L.L.C.
Post Office Box 1710
Tulsa, OK 74101-1710
Telephone: (918) 382-1400
Facsimile: (918) 382-1499

-and-

10
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Robert E. Sanders

Stephen Williams

YOUNG WILLIAMSP.A.

Post Office Box 23059
Jackson, M'S 39225-3059
Telephone: (601) 948-6100
Facsimile: (601) 355-6136

ATTORNEYSFOR CAL-MAINE FARMS,
INC. AND CAL-MAINE FOODS, INC.

BY: /s/ John H. Tucker

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

John H. Tucker, OBA #9110

Theresa Noble Hill, OBA #19119

RHODES, HIERONYMUS, JONES, TUCKER &
GABLE,PLLC

100 W. Fifth Street, Suite 400 (74103-4287)
P.O. Box 21100

Tulsa, Oklahoma 74121-1100

Telephone: (918) 582-1173

Facsimile: (918) 592-3390
_and_

Delmar R. Ehrich

Bruce Jones

Krisann C. Kleibacker Lee
FAEGRE & BENSON LLP
2200 Wells Fargo Center

90 South Seventh Street
Minneapolis, Minnesota 55402
Telephone: (612) 766-7000
Facsimile: (612) 766-1600

ATTORNEYSFOR CARGILL, INC. AND
CARGILL TURKEY PRODUCTION, LLC

11
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CERTIFICATE OF SERVICE

| certify that on the 5th of August, 2009, | electronically transmitted the attached
document to the court’ s electronic filing system, which will send the document to the following

ECF registrants:

W. A. Drew Edmondson, Attorney General
Kelly Hunter Burch, Assistant Attorney General
TinaL. lzadi, Assistant Attorney General

Douglas Allen Wilson

Melvin David Riggs

Richard T. Garren

Sharon K. Weaver

David P. Page

Riggs Abney Neal Turpen Orbison & Lewis

Robert Allen Nance
Dorothy Sharon Gentry
Riggs Abney

J. Randall Miller
Louis W. Bullock

Michael G. Rousseau
Jonathan D. Orent
FidelmalL. Fitzpatrick
Motley RiceLLC

Elizabeth C. Ward

Frederick C. Baker

William H. Narwold

Lee M. Heath

Elizabeth Claire Xidis

Ingrid L. Moll

Motley Rice

COUNSEL FOR PLAINTIFFS

Stephen L. Jantzen

Patrick M. Ryan

PaulaM. Buchwald

Ryan, Whaley & Coldiron, P.C.

Mark D. Hopson
Jay Thomas Jorgensen
Timothy K. Webster

drew_edmondson@oag.state.ok.us
kelly_burch@oag.state.ok.us
tina_izadi @oag.state.ok.us

doug_wilson@riggsabney.com,
driggs@riggsabney.com
rgarren@riggsabney.com
sweaver@riggsabney.com
dpage@riggsabney.com

rnance@riggsabney.com
sgentry @riggsabney.com

rmiller@mkblaw.net
| bullock @bullock-blakemore.com

mrousseau@motleyrice.com
jorent@motleyrice.com
ffitzpatrick@motleyrice.com

Iward@motleyrice.com
fbaker@motleyrice.com
bnarwold@motleyrice.com
|heath@motleyrice.com
cxidis@motleyrice.com
imoll @motleyrice.com

gantzen@ryanwhaley.com
pryan@ryanwhaley.com
pbuchwald@ryanwhaley.com

mhopson@sidley.com
jjorgensen@sidley.com
twebster@sidley.com
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Gordon D. Todd gtodd@sidley.com

Erik J. lves eives@sidley.com

Sidley Austin LLP

Robert W. George robert.george@tyson.com
Michael R. Bond michael.bond@kutakrock.com
Erin Walker Thompson erin.thompson@kutakrock.com

Kutak Rock LLP
COUNSEL FOR TYSON FOODS, INC., TYSON POULTRY, INC., TYSON CHICKEN,
INC.; AND COBB-VANTRESS, INC.

R. Thomas Lay rtl @kiralaw.com
Kerr, Irvine, Rhodes & Ables

Jennifer S. Griffin joriffin@lathropgage.com
Lathrop & Gage, L.C.
COUNSEL FOR WILLOW BROOK FOODS, INC.

Robert P. Redemann rredemann@pmrlaw.net

Lawrence W. Zeringue | zeringue@pmrlaw.net

David C. Senger dsenger@pmrlaw.net

Perrine, McGivern, Redemann, Reid, Berry & Taylor, PLLC

Robert E. Sanders rsanders@youngwilliams.com

E. Stephen Williams steve.williams@youngwilliams.com

Young Williams P.A.
COUNSEL FOR CAL-MAINE FOODS, INC. AND CAL-MAINE FARMS, INC.

George W. Owens gwo@owenslawfirmpc.com
Randall E. Rose rer@owenslawfirmpc.com
The Owens Law Firm, P.C.

James M. Graves jgraves@bassettlawfirm.com
Gary V. Weeks

Paul E. Thompson, Jr. pthompson@bassettlawfirm.com
Woody Bassett whassett @bassettlawfirm.com
Jennifer E. Lloyd jlloyd@bassettlawfirm.com

Bassett Law Firm
COUNSEL FOR GEORGE’'SINC. AND GEORGE’'SFARMS, INC.

John R. Elrod jelrod@cwlaw.com
Vicki Bronson vbronson@cwl!aw.com
P. Joshua Widley jwisley@cwlaw.com

Conner & Winters, P.C.
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Bruce W. Freeman bfreeman@cwlaw.com
D. Richard Funk

Conner & Winters, LLLP

COUNSEL FOR SIMMONSFOODS, INC.

John H. Tucker jtuckercourts@rhodesokla.com
Ledlie J. Southerland |jsoutherlandcourts@rhodesokla.com
Colin H. Tucker chtucker@rhodesokla.com

Theresa Noble Hill thillcourts@rhodesokla.com

Rhodes, Hieronymus, Jones, Tucker & Gable

Terry W. West terry @thewesetlawfirm.com
The West Law Firm

Delmar R. Ehrich dehrich@faegre.com

Bruce Jones bjones@faegre.com

Krisann Kleibacker Lee kklee@baegre.com

Todd P. Walker twalker@faegre.com

Faegre & Benson LLP
COUNSEL FOR CARGILL, INC. AND CARGILL TURKEY PRODUCTION, LLC

Michael D. Graves mgraves@hallestill.com

D. Kenyon Williams, Jr. kwilliams@hallestill.com
COUNSEL FOR POULTRY GROWERS

William B. Federman wfederman@aol .com

Jennifer F. Sherrill jfs@federmanlaw.com
Federman & Sherwood

Charles Moulton charles.moulton@arkansag.gov
Jm DePriest jim.depriest@arkansasag.gov

Office of the Attorney General
COUNSEL FOR THE STATE OF ARKANSAS AND THE ARKANSAS NATURAL
RESOURCES COMMISSION

Carrie Griffith griffithlawoffice@yahoo.com
COUNSEL FOR RAYMOND C. AND SHANNON ANDERSON

Gary S. Chilton gchilton@hcdattorneys.com
Holladay, Chilton & Degiusti, PLLC

Victor E. Schwartz vschwartz@shb.com

Cary Silverman csilverman@shb.com

Shook, Hardy & Bacon, LLP

Robin S. Conrad rconrad@uschamber.com
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National Chamber Litigation Center, Inc.
COUNSEL FOR AMICI CURIAE CHAMBER OF COMMERCE FOR THE U.S. AND
THE AMERICAN TORT REFORM ASSOCIATION

Richard C. Ford fordr@crowedunlevy.com
LeAnne Burnett burnettl @crowedunlevy.com
Crowe & Dunlevy

COUNSEL FOR AMICUSCURIAE OKLAHOMA FARM BUREAU, INC.

M. Richard Mullins richard.mullins@mcafeetaft.com
McAfee & Taft
James D. Bradbury Jjim@bradburycounsel.com

James D. Bradbury, PLLC

COUNSEL FOR AMICI CURIAE TEXAS FARM BUREAU, TEXAS CATTLE
FEEDERS ASSOCIATION, TEXAS PORK PRODUCERS ASSOCIATION AND TEXAS
ASSOCIATION OF DAIRYMEN

| also hereby certify that | served the attached documents by United States Postal Service,
proper postage paid, on the following who are not registered participants of the ECF System:

J.D. Strong

Secretary of the Environment
State of Oklahoma

3800 North Classen
Oklahoma City, OK 73118

Dustin McDaniel

Justin Allen

Office of the Attorney General of Arkansas
323 Center Street, Suite 200

Little Rock, AR 72201-2610

COUNSEL FOR THE STATE OF
ARKANSASAND THE ARKANSAS
NATURAL RESOURCES COMMISSION

John E. and VirginiaW. Adair Family Trust
Route 2 Box 1160
Stilwell, OK 74960

Cary Silverman

Shook Hardy & Bacon LLP
600 14" Street NW, Suite 800
Washington, D.C. 20005-2004
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Cherrie House
P.O. Box 1097
Stilwell, OK 74960

David Gregory Brown

Lathrop & Gage LC (Jefferson City)
314 E High Street

Jefferson City, MO 65101

Donna S Parker
34996 S 502 Road
Park Hill, OK 74451

Doris Mares
14943 SE 15" Street
Choctaw, OK 73020-7007

G Craig Heffington
20144 W Sixshooter Road
Cookson, OK 74427

George R Stubblefield
HC-66, Box 19-12
Proctor, OK 74457

Gordon W. and Susann Clinton
23605 S Goodnight Lane
Welling, OK 74471

Jerry M Maddux

Selby Connor Maddux Janer
P.O. Box Z

Bartlesville, OK 74005-5025

Jm Bagby
RR 2, Box 1711
Westville, OK 74965

Jonathan D Orent

Motley Rice LLC (Providence)
321 SMain Street

Providence, RI 02940

Marjorie Garman
19031 USHWY 412
Colcord, OK 74338-3861

Randall E Kahnke

Faegre & Benson (Minneapolis)
90 S 7" Street, Suite 2200
Minneapolis, MN 55402-3901
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Richard E Parker
34996 S 502 Road
Park Hill, OK 74451

Robin L. Wofford
Route 2, Box 370
Watts, OK 74964

Steven B Randall
58185 County Road 658
Kansas, OK 74347

Victor E Schwartz

Shook Hardy & Bacon LLP
600 14™ Street NW, Suite 800
Washington, D.C. 20005-2004

William House
P.O. Box 1097
Stilwell, OK 74960

/s/ Jay T. Jorgensen
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